
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



AUSTIN v. BOTYARD. 



241 



a case of independent gift, Lord Justice 
Turner approved of the decision of 
Vice-Chancellor Stuart in the court 
below. Lord Justice Knight Bruce 
still adhered to the principle of his de- 
cision in Macgregor v. Macgregor. In 
Humfrey v. Humfrey, 10 W. R. 286, 2 
Dr. & Sm. 49 (1862), Vice-Chnncellor 
Kindersley considered himself bound 
by previous authorities to hold that in a 
case of independent gift to issue those 
who pre-deceased their own parent, as 
well as the tenant for life, were excluded. 
Lastly, in Corrie's Will, 32 Beav. 426, 
and Holgate v. Jennings, 5 N. R. 120, 
the present Master of the Rolls, in cases 
of substitutionary gifts, approved and 
followed the decision of Lord Justice 
Knight Bruce in Macgregor v. Mac- 
gregor. The result of the consideration 
of these authorities is that Lord Justice 
Knight Bruce considers that the words 
of contingency expressed in the gift to 
the parents ought to be implied in the 
gift to the children, whether the gift be, 
in form, independent or substitutionary ; 
that Sir John Romilly considers that 
they ought to be implied in cases of 



purely substitutionary gifts ; that Lord 
Langdale was of opinion that they 
ought not to be implied in cases of sub- 
stitutionary gifts ; that Vice-Chancellor 
Leach, Vice - Chancellor Shadwell, 
Vice-Chancellor Parker, Lord Justice 
Turner, Vice-Chancellors Kinders- 
ley, Stuart, and Wood have decided 
against the implication in cases of inde- 
pendent gifts ; but that Vice-Chancellor 
Wood doubted the propriety of extend- 
ing this decision to the case of gifts by 
way of substitution. 

Vice-Chancellor Kindersley has de- 
cided, in the principal cases, that in gifts 
of the character in question, there is no 
distinction between (so-called) inde- 
pendent and substitutionary gifts, but 
that words of contingency, pointing to 
the necessity of surviving the period of 
distribution, which are expressed in the 
bequests of the parents, are not to be 
implied in the bequests to the issue. 
We trust that the decision in this respect 
will be acquiesced in, and that this point 
may be considered as now settled. — 
Solicitors' Journal. 



Court of Queen's Bench 

AUSTIN v. BUNYARD. 

An instrument which, upon its face, requires a certain stamp is inadmissible 
in evidence if it bears that stamp, although there are facts connected with it which, 
if inquired into, show that it ought to have borne a different stamp. 

Held, therefore, in an action against the maker of a post-dated banker's check, 
which was stamped only with the ordinary penny stamp, that although it subjected 
the parties to it to a penalty for not being stamped with a bill-of-exchange stamp, 
was, nevertheless, receivable in evidence. 

This was an action by the holder of a check payable to bearer, 
dated the 22d July 1864, for 3501. 12«. 6d., against the maker, 
in which the defendant pleaded pleas denying the making, and 
that the plaintiff was the holder. At the trial before Cockbtjrn, 
C. J., the defendant objected to the admissibility of the check, on 
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the ground that it was post-dated, and should have therefore 
been stamped as a bill of exchange, whereas it bore only the ordi- 
nary penny stamp, and in support of this objection he proved that 
the check was in fact made and delivered to the payer a month 
earlier than its date, namely, on the 22d June 1864 ; upon this 
the learned judge directed a nonsuit, with leave to the plaintiff to 
move to enter a verdict for himself. 

By the 31 Geo. 3, c. 25, s. 19, it is enacted, 

" That no bill of exchange, promissory note, or other note, 
draft, or order, liable to be stamped as directed by this act, shall 
be pleaded or given in evidence in any court, or admitted in any 
court to be good, useful, or available in law or equity, unless the 
same be duly stamped," &c. 

By the 55 Geo. 3, c. 184 (schedule), a stamp-duty is imposed 
upon bills of exchange, drafts, or orders payable to bearer or 
order, from which, however, were exempted 

" All drafts or orders for the payment of any sum of money to 
the bearer on demand, and drawn upon any banker or bankers 
. . . provided the same shall bear date on or before the day 
on which the same shall be issued," &c. 

Sect. 8 retains all the powers, provisions, fines, forfeitures, 
pains, and penalties of the former act. 

Sect. 13 imposes a penalty of 100?. upon any person who shall 
make, or knowingly take, any post-dated banker's check under 
color of the above-mentioned exemption. 

By the 16 & 17 Vict. c. 59 (schedule), a stamp-duty of Id. is 
imposed upon all drafts or orders for payment of any sum of 
money to the bearer, or to order on demand ; and by sect. 1 of 
the 20 & 21 Vict. c. 20, it is enacted that 

" All drafts or orders for the payment of any sum of money to 
the bearer on demand, which being drawn upon any banker, &c, 
. . within fifteen miles of the place where such drafts or orders 
are issued, are now exempt from stamp-duty, shall be chargeable 
with the stamp-duty of one penny for every such draft or order." 

These statutes continue the penalties, disabilities, &c, of the 
former acts. 

H. Lloyd having, on a former day, obtained a rule nisi to set 
aside the nonsuit and enter a verdict for the plaintiff, 

Laxton and Will showed cause, and contended that as the 



AUSTIN v. BUNYAED. 243 

check in this action was post-dated, it was not within the exemp- 
tion contained in the schedule of the 55 Geo. 3, c. 184, but was 
liable to the stamp as a bill of exchange or promissory note, and, 
not being so stamped, was (under the disability created by sect. 
19 of the 31 Geo. 3, c. 25) not receivable in evidence. They 
cited Field v. Woods, 7 Ad. & El. 114 ; Dunsford v. Curlewis, 
1 Fos. & Fin. 702 ; Oliver v. Mortimer, 3 Id. 127 ; Key v. 
Mathias, 3 Id. 279 ; Whistler v. Forster, 32 L. J. 161, C. P., 
14 C. B. N. S. 248 ; WMtwell v. Bennett, 3 Bos. & P. 559 ; 
Allen v. Keenes, 1 East 435 ; Uf stone v. Marchant, 2 B. & C. 
10 ; Williams v. Jarrett, 2 B. & Ad. 32 ; Serle v. Norton, 9 M. 
& W. 309. 

H. Lloyd, in support of the rule, contended that as, upon its 
face, the check appeared to be sufficiently stamped, it was admis- 
sible in evidence, the only consequence of a disabling character 
being the penalty imposed by sect. 13 of the 55 Geo. 3, c. 184. 
He relied upon Williams v. Jarrett, 5 B. & Ad. 32, in which it 
was held that the date of a bill of exchange means the time 
expressed on the face of the bill, and not the time when it was 
actually issued. 

Cockburn, C. J. — I am of opinion that this rule should be 
made absolute. The cases of Williams v. Jarrett and Whistler 
v. Forster are quite in point in the plaintiff's favor. It is quite 
unnecessary to give any opinion as to whether or not the legisla- 
ture in passing the Stamp Acts intended to make such instruments 
so issued void to all intents and purposes, though I cannot help 
thinking that such was its intention, and I am by no means satis- 
fied with the reasons given for the decisions in those cases, though 
the cases themselves are binding upon us. Therefore this rule 
will be made absolute, and I am not sorry that it should be, as the 
defence was a very dishonest one. 

Crompton, J. — I quite agree that we are bound by the deci- 
sions of the cases of Williams v. Jarrett and Whistler v. Forster. 
It seems to me from those decisions that we are to look at the face 
of the document, and see if it is properly stamped. I certainly 
cannot say that if the question was now for the first time before 
us we should come to the same conclusion; we are, however, 
bound by authority. 
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Blackburn, J. — I am of the same opinion. Whatever may 
have been the proper construction under the old law when bankers' 
checks were exempt from the stamp-duty, now that they are all 
liable to be stamped the old objection does not arise, and parties 
may still be subjected to a penalty ; but the present objection can 
only be sustained when the stamp upon the instruments is upon its 
face insufficient. 

Shee, J. — I also am of opinion that this rule should be made 
absolute. The cases of Williams v. Jarrett and Whistler v. 
Forster decide that it is sufficient to render an instrument admis- 
sible in evidence if it has upon it such a stamp as it purports upon 
its face to require. 

Rule absolute. 



Court of Queen's Bench. 

O'HANLAN v. THE GREAT WESTERN RAILWAY. 

When goods have been intrusted to a carrier to convey to a particular place, 
and by his default they are not delivered, the party entitled to them will be war- 
ranted in procuring other simitar goods at the place, if there be a market for them, 
and the measure of damage will be the price at which such goods can be obtained 
in the market. If, however, there is no market for such goods at the place of deli- 
very, the damages must be ascertained by taking into consideration various matters, 
soch as (in addition to the cost price) the expense of transit and reasonable profits. 

This was an action brought against the defendants for breach 
of contract as carriers in not delivering certain goods delivered to 
thera to be carried from Leeds to Neath, the declaration stating 
that " the said goods remained undelivered as aforesaid for a long 
and unreasonable time, and the same became and were and still 
are wholly lost to the plaintiff, whereby and by means of which 
said premises the plaintiff has not only lost the said goods, but 
also by means of the said premises, he has been greatly injured 
and damnified in not being able to carry on his trade and business 
of a draper for want of the said goods," &c. To this the defend- 
ants pleaded payment of 221. into court. The plaintiff replied 
that he had sustained damages beyond that amount. 

The cause was tried before Blackburn, J., at the Swansea 
Assizes, when the jury returned a verdict for the plaintiff for 251., 



